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authorized, except in cases of murder, to refrain from pro-
nouncing sentence of death, and 'record' it instead; which
acted as a pardon conditional on transportation.1 This was
subsequently repealed and re-enacted twice/ and governed
the law during the nineteenth century whilst the capital offences
" were gradually reduced.

It is in this system of long and comparatively arbitrary terms
of imprisonment and transportation that we find the real in-
crease of severity in the eighteenth century rather than in the
nominal increase of capital offences. Even in the nineteenth
century it was used ruthlessly. After the agricultural riots in
i8323 it has been calculated that nearly 600 persons were trans-
ported, not counting those hanged, for facts no more, in the
majority of cases, than what we should now call demonstrations
by the unemployed, but which then were treated as riots.

Moreover, it is not only in the increased number of felonies
treated capitally that the severity increased. Larceny, when
admitted to benefit of clergy, was punished with transportation
for seven years instead of whipping and branding, and consider-
ing the scant chances of return, the dreadful conditions of the
penal settlements, and the horror of separation from their
homes, felt especially by the poor, this was surely worse than
branding and whipping. Moreover, misdemeanours4 were mul-
tiplied with various penalties. Fine and imprisonment, pillory
and whippings, were the usual punishments. After the Revolu-
tion it was enacted that fines should not be excessive, but no
general rule was laid down. The main defect was lack of any
proportion in the different punishments. The increase in num-
ber was inevitable with the increase of commerce and the com-
plexity of society. In capital cases in addition to hanging,
'drawing and quartering' were legal until 1814 for treason, and

1 Absolute pardons were of course possible.

a 6 & 7 Will. IV, c. 30, s. 2; 24 & 25 Viet. c. 100, s. 2.

3  Hammond, The Village Labourer, 284, passim.

4  Here again the influence of the Star Chamber was vital as most misdemean-
ours were also 'torts', i.e. civil wrongs, and it was the Star Chamber which com-
menced treating them as crimes. Their details are too technical to be treated here;
they cover most forms of fraud and the like into which violence does not enter.
See Holdsworth, vol. viii, p. 306, passim, and vol. ix, ch. v.